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THE FORMATION OF THE ESTABLISHMENTS OF NON-STATE ECONOMY 
IN THE REPUBLIC OF BELARUS (A LEGAL ASPECT)
A. Dobrovolsky

Introduction

As the world experience evidences, the effective development of the economy is determined by the possibilities for the development of entrepreneurship based on the non-state forms of property. In accordance with the Constitution of the Republic of Belarus the state gives everybody equal rights to carry out economic activities and guarantees equal protection and equal conditions for developing of all forms of property (Article 13 of the Belarusian Constitution).
The development of entrepreneurship based on the non-state forms of property was initiated starting in 1986 when the U.S.S.R. Council of Monisters issued regulation allowing to form production cooperatives in the sphere of consumer goods production and to render services to the population. Starting in 1987 there began to appear centres of science and technical activities of the young, which carried out intermediary activities in the science and technical sphere as well as in commercial undertakings of the Young Communist Union (YCU).

In 1988 there was adopted and put into force the Law of the USSR "On Cooperatives". Activities of production cooperatives acquired the legal status. This gave a powerful impetus to the development of entrepreneurship.

The production cooperatives, the centres of science and technical activities of the young and the YCU enterprises which were market-oriented in their essence operated in the country living in accordance with the laws of a centrally regulated economy. In view of this, the economic and taxation mechanisms which formed the economic environment for these market establishments were rather ineffective. Nevertheless, we acquired a rich experience in forming the "rules of the game" for the market establishments. That period was also characterised by great bureaucratic obstacles which prevented, first of all, the production cooperatives from their development.

Belarus formed its own legal basis for the development of entrepreneurship based on the non-state forms of property with the adoption of the Law of the Republic of Belarus "On Enterprises in the Republic of Belarus".

The aforementioned Law introduce equal "rules of the game" for all enterprises irrespective of their organisational or legal status. Nevertheless, it should be noted that until January 1, 1992 Belarus used the legislation of the USSR which differentiated the mechanisms of collecting taxes and the rates of taxes depending on their organisational and legal status. Nevertheless, on January 1, 1992 Belarus introduced its own, universal for all enterprises, legislation.

Legal regulation of entrepreneural activities, including the problems of the formation of enterprises based on the non-state forms of property, is a most acute problem of the Civil Code. This problem is also in the very centre of public attention.

Many Belarusians perceive entrepreneurship as the only possible way of life and the means of self-assertion. Some understand the formation of enterprises and creation of "one's own business" as a way-out from the instable situation on the labour market.

Whatever may their attitudes be, the development of entrepreneurship is major part of the life of society, and the support and stimulating of entrepreneurship are the most important task of the state at the present stage.

The matter of the present work is to analyse the legal regulation and the formation of enterprises based on the non-state forms of property. The author set a task of analysing the formation of enterprises which were founded by residents of Belarus. The research did not consider the problems of the formation of enterprises with foreign investment regulated by the Law "On Foreign Investment on the territory of the Republic of Belarus". Neither did the research consider the problems of the formation of unions of enterprises (Articles 11-12 of the Law "On Enterprises in the Republic of Belarus") and the problems of the formation of subsidiary enterprises (Articles 20-21 of the Law "On Enterprises in the Republic of Belarus"). Unions of enterprises and subsidiary enterprises are "derivative" economic subjects formed by enterprises. The consideration of the aforementioned problems does not have direct relation to the matter of the present research.

This research did not consider the problems of economic activities of enterprises, formation of statutory funds, regulation of competence of enterprise divisions, distribution of financial results of activities of enterprises and liquidation and reorganisation of enterprises. The research was prepared on the basis of the study of the Belarusian legislation, works of research workers in the field of law and the cases of incorporating of enterprises in Minsk executive committees.

Chapter 1. The general characteristic of enterprises based on the non-state forms of property
I. The notion of an enterprise

The notion and the legal features of an enterprise are stipulated in Articles 1 and 2 of the Law "On Enterprises in the Republic of Belarus" (hereinafter referred to as "The Law on Enterprises").

"The enterprise is an idependent economic subject which has the rights of a legal entity and which manufactures and sells production, carries out activities and renders services on the basis of the use of property by the labour collective. The enterprise is not formed of other legal entities. The enterprise, irrespectful of the form of ownership in the means of production and other property is operating on the principle of independent economic activities" (Article 1 of the Law on Enterprises).

"The main task of an enterprise is the economic activity directed at receiving profit to satisfy the social and economic interests of the members of the labour collective and the interests of the owner of the enterprise" (Article 2 of the Law on Enterprises).

1. The enterprise has the right of a legal entity. The status of a legal entity is the basis of capability of an enterprise, and it allows to distinguish an enterprise as a definite organisational and legal form of entrepreneurship from a different form of carrying out the entrepreneural activity.

In accordance with the Law of the Republic of Belarus "On Entrepreneurship in the Republic of Belarus" (hereinafter referred to as "The Law on Entrepreneurship") the entrepreneural activity may be carried out in the form of the individual labour acitivity as well as in various organisational and legal forms of enterprises (legal entities) (Article 1 of the Law on Entrepreneurship).

The individual labour activity is an organisational and legal form of entrepreneural activity of citizens directed at receiving profit or personal income, and it is carried out by citizens on their behalf, at their own risk and with their own property accountability. An entrepreneur who carries our his activities without forming a legal entity is responsible for liabilities connected with this activity by the property owned by him according to the ownership right.

The list of the property which may not be exacted in accordance with claims of creditors is set by the Civil Procedure Code of the Republic of Belarus (Article 8 of the Law on Entrepreneurship).

The entrepreneural activity with the formation of a legal entity is carried out on behalf and with property accountability of the given legal entity (enterprise).

The enterprise has the general features of a legal person (Article 24 of the Civil Code of the Republic of Belarus), these are:

a) organisational unity determining the inner structure of the given enterprise. The structure of an enterprise is tipulated by it statute. According to the legislation currently in force an enterprise may not be formed of other legal entities (Part 1 on Article 1 of the Law on Enterprises);

b) property independence, i.e. the separation of property which belongs to the given enterprise from that of other legal entities of individuals including the workers of the enterprise;

c) participation on its behalf in civil legal relations and in defending its right as a plaintiff or defendant;

d) independent property accountability.

The aforementioned features of an enterprise as a legal entity are sufficiently described in legal literature. (V.A.Rakhmilovich. Systematisation of the Law on State-Owned Enterprises// Systematisation of the Economic Law/ Responsible editor S.N.Bratus. Moscow, 1971, pp.126-129; V.S.Yakushev. The legal entity of a state-owned industrial enterprise. Sverdlovsk, 1973, pp.146-152; A.A.Sobchak. Legal problems of self-financing. Leningrad, 1980, p.79; U.Kh.Kalmykov. Legal regulation of economic relations. Saratov, 1982, p.48; V.F.Popondopulo. Legal mode of enterprise. 1994. pp.88-98; V.F.Chigir. Legal entities. Minsk, 1994, pp.5-12).

Legal literature represents the viewpoint in accordance with which an enterprise may be not a legal entity (See: V.Yakovleva. Specialisation and cooperatives in the industry. Moscow, 1974. p. 18-24; A.Kravtsov. The plan and the law. Voronezh, 1976. p.10). We suppose that this viewpoint does not correspond to the civil legislation currently in force, and therefore we will not dwell upon this legal feature of an enterprise.

2. An enterprise is an economic subject. (In literature and normative acts the notion 'subject of economy' is used more often. The notions 'economic subject' and 'subject of economy' should be equally used and interpreted. Futhermore, it would appropriate to edit Article 1 of the Law on Enterprises using the notion 'subject of economy' as more frequently used in normative act and literature). The economic task of an enterprise is its significant feature. The task of an enterprise is to produce and sell production (goods), carry out activities, render services, i.e. to be a participant of commercial turnover.

The creation of an enterprise without an intention to carry our economic activities in order to receive credits may be classified as false entrepreneurship in accordance with Article 150 of the Penal Code of the Republic of Belarus). (The Penal Code of the Republic of Belarus: Adopted by the Supreme Soviet of the BSSR on December 29, 1960. Introduced on April 1, 1961 (with amendments, as of May 1, 1994). Minsk, 1994).

3. An enterprise operates on the principle of independent economic activities. This means that the economic activities of an enterprise should provide the extended reproduction. The main task of an enterprise is receiving of profit (Article 2 of the Law on Enteprises).

It was not accidentally that the receiving of profit as the main task of the economic activity of an enteprise was reflected in the legislation.

The profit of an enterprise is one of the main sources of the replenishment of the state budget. The profit of an enterprise (along with the statutory fund and depreciation deductions) is the source of the formation of the property of an enterprise and of the extension and development of production.

The profit satisfies social and economic interests of the members of the labour collective of an enterprise. Finally, part of the profit is distributed between the founders (owners) of an enterprise. This satisfies the economic interest of an entrepreneur.

4. The aforementioned makesd it possible to come to a conclusion that the notion "enterprise" means commercial legal entities (commersial organisations). The Civil Code of Belarus does not have a definition of commercial legal entities. We consider that this is a significant fault of the legal regulation of ownership relations in the sphere of commercial turnover. (In the Russian Federation. October 21, 1994. Part I of the Civil Code of the Russian Federation was adopted and introduced on January 1, 1995. The Code envisages strict division of legal entities into two types: commercial organisations and non-profit organisations).

Commercial porganisations pursue receiving of profit as the main objectives of their activities.

Non-commercial organisations do not have receiving of profit as their main objective and do not distribute the received profit between the members (Article 50 of the Civil Code of the Russian Federation).

Interestingly, the Civil Code of the Russian Federation the notion "enterprise" is used exclusively in regard to state and municipal enterprises (Articles 113-115 of the Civil Code of the Russian Federation). (See: The Civil Code of the Russian Federation. Part 1. The official issue. - Moscow, 1994).

II. Organisational and legal forms of enterprises based on the non-state forms of property

1. The legislation and legal literature has different classifications of enterprises. Article 4 of the Law on Enterprises has a list of types of enterprises in accordance with the forms of property set by the Law of the Republic of Belarus "On Property in the Republic of Belarus" (Record of the Supreme Soviet of the RB, 1990. No.2. Art.13; 1992. No.19. Art.302; 1993. No.26. Art.317; 1993. No.26. Art.325).

The Law on Enterprises distinguishes the following types of enterprises: 
enterprises based on the state property;

enterprises based on the collective property;

enterprises based on the private property;

enterprises based on the joint property;

enterprises based on the mixed forms of property

(Article 4 of the Law on Enterprises).

This classification of enterprises corresponds to the Law on Property, but, in our opinion, contradicts to the Civil Code of the Republic of Belarus which does not envisage the collective property.

The category "collective property" may be perfectly referred to the notion "common property" (Article 111 of the Civil Code of the Republic of Belarus and Article 60 of the Law on Property).

The differentiation of enterprises based on joint property is doubtful. The joint property is a version of common property. In view of the aforementioned, the following wording of Article 4 of the Law on Property would be logical:

"In accordance with the forms of property there may be enterprises of the following types:

- enterprises based on the state property;

- enterprises based on the property of individuals;

- enterprises based on the common property;

- enterprises based on the mixed forms of property.

There have been made some efforts to give a more detailed classification of enterprises in the literature. (See Jan Funk, Vladimir Khvaley. The participants of economic turnover// 'Byelorusskiy Rynok'. 1993. No.4, pp.8-9, 12-13). Noting an obvious theoretical interest to the mentioned works, we would like to dwell upon the classification of the real organisational and legal forms of enterprises. The classification of enterprises on this basis seems to be the greates practical significance.

2. The entrepreneural activity is carried out "in various organisational and legal forms of enterprises" (Article 1 of the Law on Entrepreneurship). The civil legislation currently in force does not ahve an exhastive list of the organisational and legal forms of enterprises. (The Civil Code of the Russian Federation contains an exclusive list of commercial legal entities (Art.66-115 of the Civil Code of the Russian Federation. - Collection of Laws of the Russian Federation. 1994. No.32. Art.3301).

Proceeding from the analysis of the legislation of the Republic of Belarus and on the basis of the study of the incorporation of enterprises in the Republic of Belarus, we may single out 10 organisational and legal forms of enterprises existing in the Republic of Belarus:

a) a state-owned enterprise;

b) a production cooperative;

c) a private (individual) enterprise;

d) a family enterprise;

e) a limited liability company;

f) a joint stock company;

g) an unlimited company;

h) a lease enterprise;

i) a collective enterprise;

j) enterprises of public union.

3. All the aforementioned organisational and legal forms of enterprises (with the exception of a state-owned enterprise) may be based on the non-state forms of property. Nevertheless, not all of the possible organisational and legal forms of enterprises based on the non-state forms of property are incorporated in real life. Let us dwell upon the rather rare cases of incorporating lease enterprises, production cooperatives and unlimited companies.

4. There are about 450 lease enterprises incorporated in the Republic of Belarus. (Do not rush to Capitalism// 'Byelorusskiy Rynok'. 1995. No.16, p.12). Almost all of these enterprises were established on the basis of the lease of state property. After the Supreme Soviet of Belarus adopted regulations on the privatisation of state property, the process of establishing of new lease enterprises has practically stopped.

After the re-evaluation of the leased state property as of January 1, 1995, the amount of lease duties considerably exceeds the tax on property. Due to this lease enterprises found themselves under very difficult economic conditions. There is a trend to annul lease contacts and to re-organise lease enterprises into state-owned ones. In the course of the privatisation of state property many lease enterprises are being re-organised into open joint stock ventures.

In view of the aforementioned, the analysis of the formation of lease enterprises in not significant for the matter of the present research.

5. The formation and activities of production cooperatives is carried out in accordance with the law of the USSR "On Cooperaties". Withing the span of more than two years production cooperatives were the only organisational and legal form of enterprises which could be established by individuals. Therefore, despite different bureaucratic obstacles as well as regulation restrictions quite a few cooperatives were incorporated in 1988-90.

On June 19, 1990 the Council of Ministers of the USSR adopted the regulation "On Joint Stock Companies and Limited Liability Companies". (Collection of the decrees of the USSR 1990. No.15).

After this regulation was adopted, the incorporation of cooperatives considerably decreased, and starting in 1993 when the Belarusian Supreme Soviet passed the Law "On Joint Stock Companies, Limited Liability Companies and Unlimited Companies" (Record of the Supreme Soviet of the RB. 1992. No.35. Art.552; 1994. No.6. Art.72). (hereinafter "The Law on Companies") there have been no cases of incorporating cooperatives in executive committees.

This can be explained by three reasons. Firstly, there was a regulation of the ratio of the number of cooperative members and hired workers which made it neccessary to artificially accept new cooperative members to hire addititonal labour force. This made the ownership for the cooperative property vague.

Secondly, in case of insufficient cooperative property, the law stipulated the possibility to turn the claim to cooperative liabilities into the claim to the property of cooperative members, amounting to no less than the annual income of cooperative members.

Thirdly, there was a possibility to liquidate a cooperative without considering the case in the court in accordance with a decision of the local Soviet of People's Deputies which had incorporated the cooperative.

By the present time the major part of cooperatives have been subject to re-organisation and have been transformed into limited liability companies or closed joint stock ventures. Therefore, it is useless to consider the problems of the formation of cooperatives in the present research.

6. The unlimited company is a company with the statutory fund divided into parts the amount of which is determined by constituent documents, and the statute of the company also determines the amount of material accountability of its members in case the amount of the property of the company is insufficient to fulfil its liabilities (Article 53 of the Law on Companies).

A specific legal feature of an unlimited company is material accountability of a member of the company for liabilities of the company. In other words, unlike enterprises of other organisational and legal forms (with the exception of a prodiction cooperative), members of an unlimited company are responsible for the liabilities of the latter not only with their contribution to the statutory fund, but also with their personal property in equally proportional for all members amount. This additional liability comes into force only when the property of the company is not sufficient to discharge obligations to the creditors. 
High material risks assumed by members of an unlimited company are, probably, the reason for almost an ultimate lack of cases of incorporating these companies in executive committees.

The aforementioned allows not to give the analysis of the procedure of establishing of unlimited companies. (To read more about unlimited companies see: L.G.Rusak. Legal regulations on the formation and activity of economic societies in the PB. Minsk, 1994, pp.14-16. Joint Stock Company, Limited Liability Company, Limited Partnership. Minsk, 1994, pp.37-41).

7. A limited liability company is a company with a statutory fund divided into parts. The amount of parts is determined by constituent documents. The right to possess a part is not confirmed by shares. A limited liability company is responsible for its liabilities only within the limits of its property (Article 43 of the Law on Companies).

A limited liability company has the following main features which allow to distinguish this organisational and legal form of an enterprise from other forms of enterprises, first of all, from joint stock companies.

The statutory fund of a limited liability company is divided into parts the amount of which is determined by constituent documents, but the right to possess a part is not confirmed by shares. In real life the parts possessed by the members of a limited liability company in the statutory fund are reflected in the agreement on joint activities on the creation of the company. In accordance with Article 8 of the Law on Companies, the agreement is one of the constituent document of a limited liability company. Moreover, a member who has made a full contribution to the statutory fund is given a certificate. The certificate does not belong to the category of securities. Thye forms of certificates are designed by limited liability companies independently and are usually signed by the director and the book-keeper of a company.

Another peculiarity of a limited liability company is that a member of a company may be excluded from the company in case he systematicly does not fulfil or insufficiently fulfils his obligations before the company, or if his activities prevent the company from achieving its objectives. The decision on excluding a member is taken by a meeting of members of the company. The decision is adopted unanimously, the member (or a representative of this member) in regard to whom the voting is carried out does not take part in the voting. The excluded member is paid his share of the property of the company which is proportional to his share in the statutory fund (Articles 50, 52 of the Law on Companies).

The possibility to exclude someone allows other members of a company to exclude from the company the member who insufficiently fulfils his obligations in accordance with an agreement on joint activities on the creation of a company, i.e., who insufficiently fulfils a civil and legal agreement. The insufficient fulfilment of labour relations by a member of a company is not a grounds to exclude the member from the company.

The analysis of cases of the registration of amendments introduced into constituent documents of limited liability companies allows to make a conclusion that cases of excluding members from companies are rather numerous. Most frequent are such grounds for excluding members as ill-timed contributions to the statutory fund of a company, the foundation by a member of a company of a different enterprise which is a competitor of the company and the violation by a member of the commercial secret principle. Quite often decisions of companies on excluding a member are appealed against in people's and economic courts.

A limited liability company is the most popular organisational and legal form of enterprises based on the non-state forms of property. About 60 percent of all enterprises are registered as limited liability companies.

8. A joint stock company is a company with a statutory fund divided into a definite number of shares of equal face value which is responsible for its liabilities only by its property.

A joint stock company has definite features which allow to distinguish it from other organisational and legal forms of enterprises.

Firstly, the statutory fund of the company is divided into the number of shares which is strictly determined by the statute, each share of equal face value. Membership in the company is certified by securities, i.e., shares of the company.

The securities certification of the membership in the joint stock company determines the second feature of a joint stock company, i.e., a lack of the very possibility to exclude a member from a company. The share is property of a member. The excluding from the membership of a company is connected with the alienation of a share. The alienation of a share is impossible without a member's consent. Therefore, the suspension of membership in a joint stock company is impossible without consent of a member.

Joint stock companies are divided into two types: an open joint stock company and a close joint stock company.

A joint stock company is referred to as an open one is its shares are distributed by means of open sale or subscription and their free circulation on the securities market is not limited otherwise than by law (Article 30 of the Law on Companies).

A member of an open joint stock company is free in his actions in respect to the possessed shares on the securities market. These may be presented, exchanged, sold or inherited.

A joint stock company is referred to as a close one if the circulation of its shares on the securities market is forbidden or limited by the statute (Article 31 of the Law on Companies).

All shares of a closed joint stock company are distributed between members in accordance with the agreement on joint activities on the creation of a company. A member of a closed joint stock company has

no restrictions as to selling his shares to other members of the joint stock company. The sale of shares to the third party is allowed under conditions and in accordance with the procedure determined by the

statute of a closed joint stock company (Article 41 of the Law on Companies).

9. About 25 percent of enterprises based on the non-state forms of property are incorporated as an organisational and legal form of private (individual) enterprise. The legal basis for the formation of private enterprises is formed by Article 19 of the Law on Enterprises and Articles 12-15 of the Law on Property.

There is no legislation which would specify the norm of the Law on Enterprises and the Law on Property regarding the formation of private enterprises.

The founder of a private enterprise is an individual. This is a specific feature of a private enterprise. The founder approves the statute of a private enterprise, which must correspond to the provisions of Article 20 of the Law on Enterprises. The statute stipulates property rights of an enterprise and the rights of an enterprise to possess property.

The analysis of cases of the formation and incorporation of private enteprises allows to make a conclusion that founders have enough "legal space" to prepare constituent documents which would envisage all peculiarities of the expected activities of an enterprise. This explains popularity of this organisational and legal form of enterprises.

10. The legal basis of the formation of family enterprises is Article 21 of the Code of the Republic of Belarus on Matrimony and Family (Collection of laws of the BSSR 1969. No.17. Art.278; 1974. No.12. Art.195; 1975. No.28. Art.444; 1975. No.36. Art.541; 1980. No.1. Art.4; 1984. No.16. Art.208; Record of the Supreme Soviet of the RB. 1991. No.33. Art.604). and Articles 4 and 19 of the Law on Enterprises.

At least, two conditions should be met to form a family enterprise:

a) the founders of an enterprise must be a married couple;

b) the statutory fund of a family enterprise (partially or completely) is formed from joint common property of the married couple.

The peculiarities of the constituent documents and the incorporation of family enterprises will be considered in the third chapter of the research.

11. The legal basis for the formation of collective enterprises (along with the Law on Enterprises) is the Law on Property.

"The property of a collective enterprise is formed in case the whole property of a state-owned enterprise is transferred into the property of a labour collective, in case the leased property of purchased or in case the property is purchased by some other means stipulated by the law.

The property of a collective enterprise, including the produced merchandise and the received profit, is owned by its collective" (Article 25 of the Law on Property).

Analysing the quoted article of the Law on Property we can single out the following legal features of a collective enterprise.

Firstly, the property of a collective enterprise is formed as a result of the transfer of property into possession of the labour collective or in case this property is purchased by some other legal means.

Secondly, the property of a collective enterprise, including the produced merchandise and the received profit, is owned by its collective.

There is an obvious connection between the civil-legal relations formed as a result of the emerged right of ownership on the property of a collective enterprise when it is formed as well as the right of ownership on the property of a collective enterprise in the course of its activities and the labour relations on a collective enterprise. The formula of these relations is simple: "the property of a collective enterprise is owned by the members of the labour collective".

The dependence of the relations of ownership on the property of a collective enterprise on the labour relations (in view of a lack of special legal regulations in respect to the procedure of the formation of collective enterprises and the relative instability on the labour market) leads to the necessity to formulate a detailed regulation of these relations on the level of regulations at collective enterprises. At least, three issues need to be regulated:

a) the share of every worker in the property od a collective enterprise;

b) ownership relations between a collective enterprise and a worker in case the latter is made redundant at a collective enterprise;

c) the right of ownership of newly hired workers on the propety of a collective enterprise.

Due to a lack of legal regulations these problems are very difficult to settle on the local level which leads to numerous conflicts and in the long run makes this organisational and legal form of entrepreneurship instable.

The analysis of cases proves that collective enterprises are re-organised into more stable organisational and legal forms, i.e., limited liability companies of joint stock companies.

12. In accordance with Article 22 of the Law of the Republic of Belarus "On Public Unions" (Record of the Supreme Soviet of the RB. 1994. No.29. Art.503).  the latter have the right to carry out the production and economic activities directed at achieving statutory objectives and tasks. A public union implements its right to carry out the production and economic activities through the formation of its own enterprises. A public union actively uses this right. Creative unions, veteran organisations and invalid societies have a lot of enterprises.

A lack of detailed legislation which would stipulate the procedure of the formation of enterprises of public organisations is the reason for a large variety of statutes of incorporated enterprises.

The peculiarities of the constituent documents and the procedure of incorporating enterprises of public unions will be highlighted in Chapter 3 of the present research.

13. The aforegiven organisational and legal forms of enterprises may be classified in accordance with the rights of members (founders) of an enterprise of its property.

In accordance with this criteria two types of enterprises are distinguished:

a) enterprises, in respect to the property of which their members (founders) have only obligatory rights. Such enterprises include limited liability companies, joint stock companies, unlimited companies, lease enterprises, collective enterprises and production cooperatives.

b) enterprises, in respect to the property of which their founders may preserve the right of ownership or any other permanent right.

Such enterprises include state-owned enterprises, private (individual) enterprises, family enterprises and enterprises of public unions. The feature of such an enterprise is that the founder of an enterprise stipulates in the statute his own rights to the property of the formed enterprise. Such enterprises may be organised on the basis of the right of full economic authority. The procedure of using the property of such an enterprise is stipulated by the founder in the statute.

14. What are the reasons for differences in the organisational and legal forms of enterprises? In our opinion, the analysis of the legislation and its application allows to single out three reasons for the multitude of the organisational and legal forms of enterprises.

1) Faults of the legislation on economic entities, which establishes the minimum number of the members of such entities equalling two individuals. In their essence, private enterprises and enterprises of public unions are nothing else but a limited liability company (a close joint stock company) with one member. In case the legislation abandons specifying the minimum number of the members of an economic entity, there will be no need to form private enterprises and enterprises of public unions as independent organisational and legal forms of enterprises.

2) The second reason for various organisational and legal forms of enterprises is dictated by the necessity to insure ownership risks of the members (founders) of enterprises. The responsibility of a member (founder) of an enterprise is limited to his contribution to the statutory fund (with the exception of a production cooperative and an unlimited company). When forming an enterprise a member (founder) put to the risk only his investment to the statutory fund of an enterprise. Therefore, the founder avoids exaction of his personal property for debts of an enterprise.

3) Finally, an enterprise is an organisational and legal form of the concentration of capital of different individuals to implement capital-intensive projects.

The fact that there are different organisational and legal forms of enterprises allows entrepreneurs to rather flexibly implement their right to entrepreneural activities in view of the peculiarities of the legal regulation over the procedure of the formation of enterprises of different organisational and legal forms.

Legal entities as subjects of commercial turnover are the products of fairly developed trade ralations. It is well-known that even in the 19th century it was natural to carry out commercial activites in such a manner when the creditor was responsible for debts by the whole of his personal property. When it was necessary to unite capitals, a general partnership was formed.

Nevertheless, on the one hand, the economic activity demanded that considerable capitals should be concentrated (for example, to build railways, ports, vessels etc) and, on the other hand, there was an urgent necessity to limit investor ownership risks to the amount of the contribution to the capital of the formed enterprise. The concentration of capital in hands of industrialists and merchants resulted in their being interested in investing this capital in different projects, which was impossible to do by forming general partnerships. The objective necessity to form this sort of organisational and legal structures has lead to the legislation stipulating the possibility to establish joint stock companies which were the first legal entities in the sphere of commercial turnover.

III. The name and the location of an enterprise

1. In accordance with Article 30 of the Civil Code of the Republic of Belarus an enterprise must have a name. The name of an enterprise must have a reference to the type of an enterprise, its location and the special name which would distinguish it from other legal entities.

The name of an enteprise is cited in the statute of an enterprise and in the state certificate of the incorporation of an enterprise, and it is reflected in the seal and stamps of an enterprise. The data on the name are registered in the state incorporation roll and the state register.

Legal demands to the name of economic entities are envisaged by Article 2 of the Law on Companies.

2. The name must contain the "type" of an enterprise. In our opinion, the "type" is nothing but the organisational and legal form of an enterprise. It is extremely important for the entities doing business with an enterprise to know the organisational and legal form of an enterprise. For example, if they make a contract with a closed joint stock company, they know from the name that in case this company is liquidated they will not be able to put forward claims to the private property of the members of the company.

In real life, when private enterprises and enterprises of public unions are incorporated, the demands of Article 30 of the Civil Code on citing the "type" of an enterprise in its name are not met. As a rule, the statute just mentions the founders of these enterprises.

The founders of private enterprises avoid mentioning the organisational and legal form of their enterprises in the name (for example, to write "Private enterprise" "Edelweiss") due to a stable low image of private enterprises in people's minds. Therefore, when private enterprises are incorporated, such names as "Enterprise" "Romashka" or "Production and commercial enterprise" "Perspektiva" are used.

When enterprises of public unions are incorporated, there is usually no reference to the "type" of an enterprise due to the excessive character of the reference to the organisational and legal form of such an enterprise.

As it was mentioned above, such organisational and legal forms of enterprises as a private enterprise and an enterprise of a public union are artificial. These enterprises are nothing but an economic entity with one founder. in view of this, the established practice of "incomplete names" of these "types" of enterprises is one of the faults of the legal regulation of the formation of enterprises.

3. An enterprise should have a special name to distingiush it from other legal entities. The special name is given to an enteprise by the members (founders) of an enterprise. The individualisation of an enterprise becomes possible due to its special name. In view of this, the special name is the major part of the name of an enteprise. For example, in the name "Limited Liability Company" "Belgiproproyekt" "Limited Liability Company" shows the organisational and legal form of the enterprise and "Belgiproproyekt" is the special name of the enterprise. (In this respect we consider that the use of abbreviations should not be interpreted as the use of special names (see: L.G.Rusak. Legal regulations on the formation and activity of economic societies in the RB. Minsk, 1994, p.34).

4. Article 30 of the Civil Code of the Republic of Belarus has a demand that the name of an enterprise should contain its location. In practice this demand leads to such names as "Zaslav Limited Liability Company "Redut", "Zhodino Closed Joint Stock Company "Stroykomplekt" or "Kliotsk Private Enterprise "Agroprogress". Nevertheless, such names are rather uncommon. The demands of Article 30 as regards mentioning the location of an enterprise in its name are simply ignored. The reason for this is that this demand contradicts to the common sense.

In accordance with Article 31 of the Civil Code of the Republic of Belarus the location of an enterprise is the location of its permanently operating body. The location of an enterprise is fixed in the statute of an enterprise (Article 20 of the Law on Enterprises). Therefore, the statute mentions the specific postal address of the permanently operating executive body of an enterprise. It is obvious that the legal demands that the location of an enterprise should be mentioned in its name leads to repetitions in the statute. Moreover, it is difficult to give the postal address in the name of an enterprise.

Some local Soviets and their executive committees forbid to use the names of settlements in the names of enterprises.

In view of the aforementioned, we consider that the location of an enterprise should not be mentioned in its name. There should be introduced a corresponding amendment to Article 30 of the Civil Code of the Republic of Belarus.

5. The operative wording of Article 30 of the Civil Code of the Republic of Belarus has regulates the problems of using the official names of states in the names of enterprises. Starting in May 1, 1994 enterprises have no right to use in their names full or reduced official names of states. It is forbidden not only to mention the official name of the Republic of Belarus in the names of enterprises, but also the official names of other states.

Meanwhile, there has appeared a legal possibility to use such words as "Belarusian" (for example, the "Belarusian Institute of Law"), "National" (the "National Publishing Centre") etc in the names of enterprises.

6. So far, there has been a lot of the so-called "small enterprises" incorporated in the Republic. The legislation currently in force does not have a legal definition of a small enterprise. Neither has the legislation the corresponding organisational and legal form of enterprises.

The category "small enterprise" is widely used in the taxation legislation irrespective of the organisational and legal forms of enterprises. In accordance with Article 8 of the Law of the Republic of Belarus "On Taxes on Receipts and Profits of Enterprises, Unions and Organisations" (Record of the Supreme Soviet of the RB. 1992. No.4. Art.77; No.12. Art.206; 1993. No.3. Art.27; 1994. No.3. Art.24; No.11. Art.151) a 15-percent rate (with the basic rate of 30 percent) is used to "charge enterprises with the annual balance profit not exceeding 5,000 minimum wages and with the average annual number of the employed not exceeding: 

200 individuals in industry;

100 individuals in science and scientific services;

50 individuals in building and other branches of the production spheres, public catering and municipal services;

25 individuals in other branches of the non-production sphere".

Enterprises with the stated taxation privilege are traditionally called "small enterprises". Two features are used to refer enterprises to the category of the small enterprises:

the annual balance profit of an enteprise should not exceed 5,000 minimum wages;

the average annual number of the employed at an enterprise should not exceed 25-200 individuals depending on the sphere of activities.

Let us stress once again that the aforementioned criteria are used only in the taxation legislation.

It is obvious that a small enterprise is not an organisational and legal form of enterprises, therefore, the incorporation of enterprises with this legal names is considered to be illegal.

IV. The techinques of the formation of enterprises based on the non-state forms of property

1. The theory of the civil law has three techniques (procedures) of legal entities: the administrative, the authorisation and the general procedures.

The nature of the administrative techniques is that a legal entity is formed on the order of the owner or the authorised body.

The authorisation procedure is characterised by the fact that a legal entity is formed on the initiative of individuals or legal entities after receiving an authorisation of the responsible body of the state or a public union.

The general procedure does not require an authorisation of the formation of a legal entity of a certain type, because this is stipulated by the law. Individuals or legal entities have the right to independently form a legal entity. The state is just to inspect whether the legal procedure of the formation of such legal entities was kept to. (See: V.F.Chigir. Legal entities. Minsk, 1994, pp. 22-24).

2. Enterprises based on the non-state forms of property are usually formed on the basis of the general procedure. This procedure is used to form private enterprises, family enterprises, Limited liability companies, joint stock companies and unlimited companies. The legitimacy of their formation is inspected by an executive committee in the time of their being incorporated.

3. The administrative procedure is frequent when forming enterprises of public unions. The decision to form an enterprise is taken by a body which is given the right to take such decisions by the statute of a public union. When taking the decision on the formation of an enterprise, the body of a public union is lead only by the statute of a public union and the legislation currently in force.

When taking the decision on the formation of an enterprise the body of a public union also adopts the statute of an enterprise. The statute is subject to registration at an executive committee in accordance with the operative rules.

4. There are cases of the incorporation of enterprises of public unions when these enterprises were formed on the initiative of members of these unions. When doing this, public unions often take the regulations on enterprises formed by these public unions as corporative regulations on joint activities.

For example, the Architectors' Union of the Republic of Belarus often forms creative workshops of the members of the Union. A member of the Union has the right to form such a workshop, but to do this he has to receive an authorisation of the Board of the Union. In our opinion, enterprises of this sort are formed on the basis of the authorisation procedure.

Chapter II. The constituent documents and the incorporation of enterprises based on the non-state forms of property
I. The constituent documents of a limited liability company

1. Regulations on the state incorporation of economic subjects, consumer cooperatives, and the registration of changes and supplements,  introduced into their constituent  documents (Collection of decrees of the government of the RB. 1993. No.17. Art.323; 1994. No.8. Art.109; Collection of the decrees by the President and the Cabinet of the RB. 1994. No.7. Art.167). (further Regulations on incorporation), confirmed by the Cabinet of the Republic of Belarus June 11, 1993 No.387, provide, that for the state incorporation of juridical persons it is necestary to present:

1) an appolication for incorporation;

2) two copies of the agreement (in cases when it is provided by legislative statements) and two copies of the statute;

3) the decision about the creation of a legal entity (except enterprises belonging to an indioidual by the right of property);

4) the document of due payment.

2. The Law on Companies defines in more detail the constituent documents necessary for the incorporation of economic entities, and to a certain extent makes their contents more specific. According to Articles 8 and 44 of the Law on Companies, there are two documents, determining actions of the members and of the company on the whole. 
In the the Law on Companies and also in other regulations there is no information as to what an agreement about the creation and work of a limited liability company must contain. Evidently, this agreement must determine the rights, duties and relations of the members of a company itself and, first of all, of its management bodies.

The constituent agreement of a limited liability company is one of the kinds of civil rights agreements and must meet all the demands of the Civil Code. The subject of this agreement is joint actitivities of the members, directed to the organisation and support of the activity of an independent economic subject with the status of a legal entity. Conseguently, this agreement must contain the necessary minimum of regulations, which is compulsory for making an agreement in the whole and an agreement on joint activities in particular. In this respect, in the constituent agreement there should be reflected the following regulations: 1) the parties of the agreement; 2) the subject of the agreement with the name of a created company and its location; 3) the rights and duties of the members; 4) the responsibilities of the members; 5) the term of the operation of the agreement.

Meanwhile, a constituent agreement limits specific relations – interrelations of the members both in the process of creating and future activities of a limited liability company and the duties of the members. So, the size of the statutory fund formed by the members should be determined in the agreement; the size of the stock of each member; the size, the contents and the procedure of making their contributions. The next important set of questions to be provided by this agreement is the procedure for a member to leave a company, the grounds for and the procedure of excluding members from a company. Finally, to our mind, it is very important to reflect in the constituent agreement the criteria and the procedure of the distribution of net income, i.e., dividends, between the members of a company.

3. The statutory fund of a company formed by its members, firstly, provides a possibility for a company to pursue an economic activity; this is the initial capital which serves as the base for initial pursuing of economic operations, and, secondly, it serves as a guarantee to the creditors of a company. Certainly, at present, when companies with a minimum statutory fund of 200,000 roubles are most freguently met, it is hardly possible to speak of any creditors' guarantees of the resulted debts with the help of the statutory fund. However, the first of the aforementioned functions of the statutory fund is very important. This is connected primarily with the fact that money or assets invested by the members of a company into the statutory fund are not to be taxed and can be used for any purposes connected with economic activities. The definition of the size of monetary contributions or the composition and value of assets transferred into the statutory fund are important from the viewpoint of the organisation and carrying out of proper accounting. At the same time, the timely transfer of resourses into the statutory fund provides more efficient beginning of economic activities. The responsibility measures for the non-timely contributions into the statutory fund, which are fixed in this agreement, provide the fulfilment by the members of a company of their duties connected with the formation of the statutory fund. In the previous Regulations about joint stock and limited liability companies, confirmed by the Council of Ministers of the USSR on June 19, 1990, (Collection of decrees of the government of the RB. 1990. No.15. Art.82) there was a normative according to which the responsibility for overdue contributions into the statutory fund was 10 percent of the size of the non-contribition annually. The present Law does not include such regulations and these issues are up to the members to decide.

4. Furthermore, Articles 49 and 50 of the the Law on Companies determine the most common regulations connected with leaving or dismissal from the company. But to defend the interests of the members, to provide the interests of a company, and to avoid arguments among the members the aforementioned regulations should be more specified in the constituent agreemens. For example, the Law provides that the value of part of assets is paid out to a member after the approval of the annual account when the member has left the company and within the term of 12 months from the moment of his leaving if nothing else is foreseen in the documents. It is easy to guess what this value will be in six or nine months under the present-day conditions of continuous inflation. It is important, we think, to determine the reasons for members to be dismussed from the company. This may give a chance, in particular, to probe the grounds of the dismissal adopted by a company decision about the dismissal in case of submitting the argument for considiration to the court.

Article 15 of the Law on Companies provides that the member's share in the company assets is determined by an agreement between the members. Usually, the size of the share of each member in the assets is determined depending on his stock in the statutory fund. But this aproach is not a sole one, and members have the right to determine other criteria, if necessary.

For example, independently of the rate of forming the statutory fund by the members each of them will have an egual share in the company assets. Issues of dividend distribution will be solved similarly. The members themselves can work out the criteria of determining the dividend size of each one of them, where alongside with the share in the statutory fund, the amount of personnel work of each member in the profit received by the company will be taken into consideration.

5. A company is created and functions on the basis of the statute. The statute is the basic document which determines the organisation and the activities of a company. The legislation (Article 8 of the Law on Companies, Article 20 of the Law on Enterprises) provides a necessary list of information which the statute of every economic subject should contain. As for a limited liability company, the following information should be reflected in the statute: the type of a company, its goals, name and location, the staff, the size of the statutory fund, the procedure of forming the assets and the distribution of the income, the structure and competence of management and control bodies of a company; the procedure of decision-making, among them a list of issues requiring unanimity or the qualified majority of votes; and the procedure of the elimination and restructuring of a company. Besides the aforementioned information, in the constituent documents of a company (the statute and the agreement) the information about the size od each member's stock, the size and the structure of their contributions and their terms of payment should be presented.

The operating Law on Companies limits in detail the issues of the organisation and activities of a limited liability company, which should be presented in the statute counting peculiarities and specific features of each of them. However, it is necessary to pay attention to some points of the contents of the statute. Thus, one of the sections of the statute is concerned with the determination of the goals of a company. This means that it is enough to determine the goal of a company in the statute and it is not necessary to describe in detail the directions and the aspects of activities which can compose the sphere of economic interests of a company, i.e., such a notion as non-statute economic activities disappears. It is not necessary to introduce into the statute amendments and supplements every time, when there is a real chance to accomplish the kinds of activity, not included into the statute before. Our legislation has an advantage before the legislation of, for example, the Ukraine, where in the constituent documents of economic subjects the aspects of their activity should be strictly determined. In practice many officials in Belarus ask to show where in the statute it is written that this or that enterprise has the right to pursue some specific activity. Some people still remember how efficiently the notion of "non-statute activities" was used in the pursued campaigns of struggle with cooperatives and "speculants".

6. One of the necessary sections of the statute is the determination of the size of the statutory fund, and the procedure of its creation. Article 14 of the Law on Companies provided a possibility to form the statutory fund both by contributing money and assets and by transfering the right to use property and the non-property rights connected with the property rights, i.e., know-how, rights for patents belonging to members. However, the 16th session of the Supreme Soviet of the Republic of Belarus introduced changes in this part of the Law on Companies, having provided contribiting to the statutory fund only money and assets. ('Natsionalnaya Ekonomicheskaya Gazeta'. 1995. No.17). This decision seems not to help developing the market relations and contradicts the world's practice to a certain extent.

Management usues take an important place in the statute of every economic subject. The Law on Companies provides creation of the members of a company, consisting of the members of a company or their plenipotentiaries no less than once a year; between the meetings the management of company's activities can be accomplished by the administration of the company; current management of the company's activity is performed by the director and the board of directors. However, in determining in the statute of a company the structure of its management it is necessary to keep in mind that administration of the company is created only according to the wish of the members and usually when their number is considerable. The base for the creation of administration is, to our mind, a situation when there are more than ten solving issues and coordinating them by means of a poll.

II. The constituent documents of a joint stock company

1. Joint stock companies are divided into open, the shares of which are spread by open subscription, and closed companies, whose shares circulation on the securities market is eliminated or limited by their statutes. This distinction in the legal status of joint stock companies predetemines the peculiarities of their constituent documents, and the incorporation mechanism (technigues).

Closed joint stock companies to the greatest extent in comparison with other types of enterprises correspond in their legal position to limited liability companies (not taking into account, of course, unlimited companies). This similarity causes a certain indentity of reguirements to the constituent documents. For incorporation of closed joint stock companies it is also necessary to present an agreement about joint activities on creating a company (the constituent agreement) and the statute of a company. Claims laid by the operating legislation to the constituent documents of a closed joint stock company are practically the same as the claims to the documents of a limited liability company with the exception of some specific features. So, it is better to concentrate attention at the peculiarities of the constituent documents of a closed joint stock company.

2. It should be primarily noted, that in the world's practice the major document, limiting the creation and company's activities issues, is the statute. There may be no constituent agreement, as it is. Instead of this, there is very often an application for incorporation or some other document confirming a wish of both parties to incorporate a company. There is a similar statement in our legislation either. The agreement usually contains the minimum of statements which is necessary for presenting documents for the state incorporation. The contents of the said agreement is as follows: 1) the members of the agreement; 2) the subject of the agreement, and the name of a company; 3) the statutory fund size; 4) the nominal value of shares among the members; 5) the distribution of shares among the members; 6) the form of the contribution to the statutory fund; 7) the terms of the contribution and the responsibility of the members. In other words, the interrelations of the members only till the moment of the incorporation of a closed joint stock company. In future, all issues are solved on the basis of the statute.

3. The statute of a closed joint stock company limits activities of this type of companies to a much greater extent than the statute of a limited liability company. Besides the information which the statutes of other enterprises contain, among them a limited liability company, the statute of a closed joint stock company contains quite a number of regulations concerning the securities issued by a company. The information is about: 1) types and categories of issued shares; 2) their amount and nominal value; 3) correlation of shares of different types and categories; 4) a complete list of limits of share functioning (Article 33 of the Law on companies).

The Law of the Republic of Belarus (Natsionalnaya Ekonomicheskaya Gazeta. 1995. No.17). "On Securities and Stock Exchange" and the Law on Companies lay the following claims to the securities of a closed joint stock company:

1) this company may issue only registered shares;

2) the company may issue preference stocks for the sum not exceeding 10 percent of the statutory fund;

3) in April 1995 the Supreme Soviet of the Republic of Belarus introduced some changes into the Law on Companies, according to which the shareholders of preference stocks do not have the right to vote (27. Record of the Supreme Soviet of the RB. 1992. No.11. Art.194). This issue was solved by the members of a company before.

4. An open joint stock company can be formed by an open subscription for shares, by transformation of other economic subjects and by transformation in the process of the privatisation of a state-owned enterprise. The latter case is a particular case characteristic to the period of privatisation. It is regulated by special legislation and we shall not deal with it. The method of creating a company determines the specific character of the document needed for its state incorporation.

While forming an open joint stock company by the open subscription for the shares, it is necessary to present the following documents: 1) the agreement on joint activities on the formation of a company; 2) the minutes of the constituent meeting on confirming the statute of a company and electing management bodies; 3) the statute of a company. In this case the agreement on joint activities, signed by the initiators of the formation of a company, regulates the relations between the parties involved in the incorporation of an open joint stock company and authorises one or more individuals to do all the necessary work connected with the formation of a company. In fact, this agreement remains in power until the constituent meeting and the approval of the work which was fulfilled. The minutes of the meeting is a document expressing a wish of all the members who contributed to the statutory fund and who signed the agreement on the acquisition of shares, the approval of the statute and the incorporation of a company. An open joint stock company statute differs from that of a closed joint stock company mainly by the regulation of the order of the registaration of shares circulation and shareholders, terms and the schedule of work of management bodies, i.e., shareholders' meeting, administration; by providing primary rights and privileges to the shareholders of a company, the terms and the order of receiving dividends.

5. While establishing an open joint stock company by the transformation of an operating legal entity, the documents presented for the incorporation are the same as those for the incorporation by open subscription, except the agreement on joint activities. Instead of it, a decision on the reorganisation of that body of a transformed enterprise is presented in whose compatence the adopting of these decisions is included.

III. The constituent documents of individual and family enterprises

1. An individual is the founder and the owner of an individual enterprise. In this case, for the state incorporation of an enterprise it is necessary to present only the statute prepared in accordance with the legislation currently in force. The consituent agreement is not needed, as any ageement provides the availability of at least two parties which establish an enterprise.

According to Article 20 of the Law on Enterprises, the statute of an enterprise determines: the name and the type of an enterprise; its location; goals; the size of the statutory fund; the management and control bodies; their competence; the order of the formation of assets and the condition under which these may be used; the distribution of profit; and the conditions under which an enterprise may be reorganised or closed. It is obvious that the structure of the statute of an enterprise, which is determined by this Law is similar to the previously described structure of the statute of a limited liability company. Nevertheless, there are some peculiarities determined by the legislation currently in force.

Firstly, these concern the statutory fund. The decree of the Cabinet of the Republic of Belarus "On the Minimum Value of Statutory Funds of Closed and Open Joint Stock Companies, Limited Liability Companies and Unlimited Companies" of February 15, (Collection of decrees of the RB. 1993. No.5. Art.66). 1993 determines the minimum size of the statutory fund of limited liability companies and closed joint stock company as equalling 200,000 rubels, and that of open joint stock companies - 5 million rubels. For other types of enterprises, industrial among them, the minimum size of the statutory fund is not determined.  The statutory fund is compulsory, but its size is determined by the founder. At present, its size varies in the range between 100,000 and 2.4 million rubels (when the members contribute sums exceeding 40 minimum wages, then a certificate is necessary about declaring their income from a district financial department).

Secondly, one of the enterprise management bodies, in accordance with the Law on Enterprises, is the board of an enterprise, in which representatives of the owner (founder) of an enterprise are appointed and representatives of workers are elected. The legal status and the function of the board of an enterprise are somewhat alike with those of the administration of companies. Meanwhile, in Article 51 of the Law on Enterprises it is said that the board is created in accordance with the statute of an enterprise, i.e., in accordance with the decision of the founder. The creation of such a board seems to be not expedient in an indivisual enterprise. In particular, it is the case in life. A small number of individual enterprises, about 3-5 percent, foresee the creation of the board of an enterprise in the structure of the enterprise management. We think that the optimum variant of the management organisation at such enterprises is a distribution of competencies between the founder and the director (the board of directors) of an enterprise.

2. The legislation currently in force does not contain any special regulations on the organisastion and operation of family enterprises. Their legal status and the issues connected with their organisation are regulated by a number of legal norms determining the rules of behaviour in this sphere of public relations.

Therefore, the constituent documents of a family enterprise consist of a constituent agreement and a statute as well as of documents of a number of other enterprises created by some founders. The structure and the contents of the statute of a family enterprise are determined by the Law on Enterprises. This statute is, in fact, similar to that of the aforementioned private individual enterprise. Its specific feature, distinguishing this statute from the previous one, is the necessity of a clear reflection of the procedure of decision-making by the founders' meeting, which is connected with a number of founders. Consequently, in the statute it is necessary to reflect the competence of the founders' meeting. the number of votes of each of them, the competence of the meeting, the number of votes needed to make a decision, the issues accepted by a qualified majority of votes and unanimously etc. It is important to determine the size of the stock of each founder in the assets of an enterprise, the order and the correlation of dividend shares paid to the founders. These characteristics may be equal, because such enterprises are formed on the basis of common joint property of the members of a family, or they can differ if the founders agree.

3. In the constituent agreement of a family enterprise, the most common problems of its organisation are determined. This agreement is, in fact, an agreement on joint activities on forming and operating of an enterprise. The following items should be reflected in it: 1) the parties of the agreement (the founders of an enterprise); 2) the subject of the statute, and the name and the location of an enterprise; 3) the size of the statutory fund, the contribution of the founders, and the order, form and terms of investment; 4) the responsibility of the founders; and 5) the term of the functioning of the agreement. The founder may fix other regulations in the agreement which concern the creation and activities of an enterprise. For example, this may be connected with the value of the statutory fund, the revision of the correlation, the contribution to the statutory fund, the possibility of future restructuring etc.

4. A family enterprise is an intermediate type of enterprises. It is very specific for today, i.e., for the stage of the formation of market relations. The organisation of family business is directed at simplifying the order of the formation and activities of enterprise, it widens the number of citizens who can start their own business minding some guarantees which are characteristic of economic subjects - legal entities.

IV. The constituent documents of collective enterprises and enterprises of public unions

1. An enterprise is considered to be a collective one if it operates using its own property shared in the order provided by the statute of this enterprise in accordance with the contributions of its employees. This this case, the statute is the basic and determining document regulatingactivities of an enterprise.

A collective enterprise cannot be formed by mere joining contributions on a decision of an initiating group. It is created only in case of some legal facts. Article 25 of the Law on Property determines that the basis for the development of the property of collective enterprises may be:

1) the transformation of net assets of a state-owned enterprise into the property of employees;

2) the redemption of leased assets by employees of a lease enterprise;

3) the acquisition of the assets of an enterprise in accordance with the procedures stipulated by the Law.

Therefore, the transfer of the assets of an enterprise to the property of its employees is a compulsory condition for the formation of a collective enterprise. In fact, such transfer is possible in two forms: a) purchase, presenting, free transfer or acquisition of net assets of an operating enterprise or any other legal way; and b) the redemption of leased assets by the leasing organisation. In both the cases it is necessary for the incorporation of a collective enterprise to provide, first of all, a document certifying the fact of a transfer of assets to the collective property of an enterprise. The sale-purchase contract, the contract of presenting or free transfer, or any other document certifying the fact of a transfer of assets to the property of employees at an enterprise may act as such a document. Special attention should be paid that such a decision is to be made by the owner of the assets or with his participation.

2. The second step in the formation of a collective enterprise is employees' decision concerning the future of acquired or received assets. On this basis either a collective enterprise or an economic entity may be established. Therefore, the next document required for the incorporation of an enterprise is a decision of the general meeting of the staff concerning the formation of a collective enterprise. In the decision of the general meeting the following issues should be reflected: firstly, the formation of a collective enterprise; secondly, the adoption of the statute of a collective enterprise; thirdly, a request for oneor more members of a collective enterprise to sign and register the statute by the notary; and, fourthly, pursue of the incorporation of a collective enterprise by the state at the corresponding executive committee situated in the district of the legal address of an enterprise.

3. The structure and contents of the statute of an collective enterprise are generally based on some provisions of the Law on Enterprises. Meanwhile, the specification of a collective enterprise requires that there should be a proper reflection of the features of its activities in the statute. First of all, this concerns the management of an enterprise, the employees' right to a share of assets and dividends.

As a rule, in the statute of a collective enterprise a tripartite structure of management is envisaged: the general meeting; the council of an enterprise; the director (or the board of directors). The genral meeting of the staff of an enterprise is the supreme management body. It has the right to deal with all issues concerning the activities of an enterprise, and to execute the right to manage and run all assets of an enterprise. The exclusive competence of the general meeting covers decision-making on the most important issues such as the approval of the statute or the introduction of amendments or supplements into the statute; defining of the basic directions of economic activities; the nomination and recalling of the members of the council of an enterprise and the executive body of an enterprise; the adoption of the report on their activities; and the decision-making about the reorganisation or dissolution of an enterprise. There could be some other issues on the activities of an enterprise (being in the exclusive competence of the general meeting) included in the statute.

In that case, the council of an enterprise is formed consisting of representatives of the staff. This distinguishes it from the procedure of the formation of suchlike bodies at other types of enterprises. The council deals with issues of its competence within the period of meetings of the staff. Prompt decisions lie in the competence of the council of an enterprise, such as the examination and solution of conflicts between the administration and employees; the issues concerning the formation and closing of subsidiaries and other units of an enterprise; joining associations and mergers with enterprises as well as withdrawals from these; the issues concerning international economic activities etc. All other issues are beyond the competence of the general meeting of the council of an enterprise and lie in the sphere of the activities of the administration of an enterprise.

4. A specific element of the statute of a collective enterprise is the stipulation of the criteria and the procedure of the defining employees' contributions to the assets of an enterprise. Two ways for the solution of this problem have been formed. The first implies that there should be a detailed regulation on the criteria to the size of stock and the procedure of paying dividends to the members of the staff in the statute; the second one refers to separate articles adopted by the meeting of the members of the staff where the aforementioned issues are examined.

In any case, the procedure of the defining contributions of the staff members to the assets of a collective enterprise should be drafted either in the statute or in an enclosure. Such contributions include sums of money contributed by an employee to an enterprise, on the basis of which a collective enterprise was formed, as well as the share of an employee in the growth of assets after an enterprise was formed. The employee's stock in the assets is usually determined according to his labour part in the activities of an enterprise and the size of the contribution. The dividends are put down on the employee's account, and are paid in the amount and order determined by the staff in accordance with the results of economic activities. Workers who stopped working at an enterprise or heirs of those perished are repaid their contribution and the corresponding part of income.

5. Article 36 of the Law on Property provides that public unions may own enterprises formed in accordance with aims pointed out in the statute of these unions and at their own expense. For the state incorporation of the aforementioned enterprises it is necessary to submit the following documents to the correspondinfg executive committees:

a) the resolution on the establishemnt of an enterprise;

b) the statute of an enterprise.

The resolution on the establishemnt of an enterprise is a report or an extract from a report of the body in power authorised by the statute of a union to make such a resulution. As a rule, this resolution is made by the administrative board, the central council or some other supreme body of a public union. It should include, at least, the will to form and enterprise to achieve certain goals, the approval of the character of this enterprise and the decision to incorporate it with a definite address at the responsible executive committee.

In the statute of an enterprise of a public union there should be determined issues on the aforementioned, and imposed some limits on the administration of an enterprise to use assets. For example, the executive body of an enterprise may not independently sell or pass assets exceeding the set limits without an agreement of the founder. This rule operates when receiving credits or making contracts. Such regulation could be a condition providing the interests of the owner.

V. The state incorporation of enterprises

1. An enterprise is considered to be founded and acquires the status of a legal entity from the moment of its state incorporation. The incorporation of an enterprise is carried out by district or municipal executive commettees situated in the districts of the legal address of an enterprise. The legilation currently in force differentiates the competences of the aforementioned executive committees in incorporating enterprises. For example, there was a situation when in the cities with district division the state incorporation was only held by district executive committees (in particular, in Vitebsk), in other cities - all the functions of the incorporation were held by the city executive committee (Grodno), in still others - the state incorporation was held by both the city and district executive committees (Minsk). This situation can hardly be considered the most expedient and grounded. It generated certain difficulties in the incorporation of and exerting control over legal entities. In the course of time life has worked out its own criteria for the differentialtion of competences of executive committees on this issue. Therefore, as for Minsk, the state incorporation of enterprises is carried out in district executive committees, while the city executive committee incorporates only those enterprises in which at least one of the founders is a foreigner or a legal entity. In other regional centres city executive committees carry out the incorporation of open joint stock companies, economic associations and amalgamations. We think that the solution of this problems should be reflected in a resolution of the Cabinet which would stipulate the criteria for differentiating the competences.

2. Regulations on the state incorporation of economic subjects, consumer cooperatives, and the registration of amendments and supplements are made in their constituent documents (Collection of decrees of the RB. 1993. No.17. Art.323; 1994. No.8. Art.109; Collection of decrees by the President and the Cabinet of the RB. 1994. No.7. Art.167). To incorporate an enterprise it is necessary to present a certain list of documents. These are: 1) the application for incorporation; 2) the statute; 3) the agreement, if necessary; 4) the decision on forming a legal entity; and 5) the payment approving document. Other documents may be required, but only in accordance with the laws of the Republic of Belarus. For example, a supplement was introduced into these regulations by a resolution of the Cabinet: in addition to the aforementioned list of documents it is necessary to present certificates from the workplace of all the founders (members) of enterprises. The goal of making this decision is non-admission of breaking the Law of the Republic of Belarus (Record of the Congress of People's Deputies of the USSR and the Supreme Soviet of the USSR 1991. No.26. Art.733) on the fundamentals of service in the state machinery, where the rule of the  impossibility for state employees to take part in commercial establishments is fixed.

However, in spite of strict regulations of issues concerning the documents necessary for the incorporation of an enterprise, in practice the things are not that simple. Firstly, executive committees demand a document of a legal address. This may be a guarantee letter of providing the housing for an office. In this case executive committees often demand to coordinate this agreement with the district sanitary service and the fire inspection service. In particular, these requirements are characteristic of the Pervomayskiy district of the Minsk-City and Minsk-Rural Executive Committees. In their own turn the sanitary and fire services establish a certain payment for vising a guarantee letter, there are also definite reception working days and hours for the solution of these issues which are strictly kept to. Executive committees usually demand to coordinate this guarantee letter with the Ministry at whose disposal the state property is. As a resualt of this, very few enterprises are incorporated at their legal addresses for numerous coordinations require far more strength and time than incorporation itself.

Secondly, the incorporation of an enterprise is possible at the home address of a founder. In this case it is necessary to present a certificate from the place of permanent residence to an executive committee and an application from two members of the family that they do not object the incorporation of an enterprise at the given address. Here again some executive comittees demand that these applications should be certified notarially. This is characteristic of the Frunzenskiy and the Oktyabrskiy district executive committees of Minsk.

A number of executive committees demand the coordination of the issue of an enterprise which is being established with rural Soviets. The latter do not inspect the contents of the constituent documents and their availability. They only give their consent to place the enterprise on the territory of this rural Soviet. Natural is the question as to why an executive committee would refuse to incorporate an enterprise if there is no rural Soviet's consent? According to Article 29 of the Law on Enterprises it is assumed to reduse the state incorporation of an enterprise because of the inexpedience of its formation.

3. Article 13 of the Civil Law Fundamentals of the USSR and the Soviet republics (Record of the Supreme Soviet of the RB. 1993. No.32. Art.416; 1994. No.14. Art.191) defined that legal entities should be incorporated by justice bodies. In the Russian Federation there is an experience when the Incorporation Chambers are formed for the incorporation of enterprises, which deal with the incorporation, restructuring and elimination of economic subjects. We think that the establishment of such a specialised body in the Republic of Belarus would undoubtedly give a positive effect which would help to expand business activities and develop market relations.

4. The law currently in force sets up the final term within which the state incorporation of enterprises should be held. This term should not exceed 30 days from the moment of filing of the application for incorporation. To our mind, this term is too long. For example, in Russia enterprises should be incorporated within 10 days if the constituent documents are in proper order. However, in some cases this term may be prolonged. For example, the rural executive committee of Minsk region incorporates enterprises at its sessions held once a month. If documents are not filed in advance, an enterprise is to be incorporated at the next session, more than in a month. This is the case in most district executive committees. In Minsk district executive committees solve the issue of the incorporation of enterprises in the order of work. On the average, the term is two weeks. Some executive committees (Frunzenskiy, Sovietskiy) formulated a rule, in accordance with which an enterprise can be incorporated within 2-5 days if there is made an additional payment in the size of 1-3 minimum wages for the services of economic departments incorporating an enterprise.

For the state incorporation of legal entities the payment of four minimum wages is set up. The sum is transferred to the district budget at the place of incorporation. The size of the previous payment was eight minimum wages. It was decreased twice in order to stimulate the development of business.

5. An executive committee has the right to refuse the founders to carry out the state incorporation of an enterprise in the following cases:

1) if the order of the establishing of an enterprise set up by the laws of the Republic of Belarus is violated;

2) if the constituent documents do not meet the requirements of the law;

3) if there is no positive conclusion of the corresponding economic expertise;

4) for other reasons in accordance with the legislation currently in force.

The refusal of a state body to incorporate an enterprise may be appealed in the court. The Law on Enterprises gives the right to appeal in the court if state incorporation is not held up in term appointed

or if they refused to incorporate it, and the founder considers this to be groundless. The law requires that the incorporating body is responsible for the consequences of this illegal decision about the refusal in incorporating (Article 10 of the Law on Companies). However, the legislation does not define the character of the responsibility. Articles of the Criminal Code and the Code on Administrative Trespasses do not contain such norms. It is hardly possible to recover a caused damage in accordance with the civil law, because of the difficulty to determine the size of that damage.

The law currently in force requires that the state incorporation of certain types of economic entities should be carried out by other bodies, having special authority. In particular, the incorporation of commercial banks is accomplished by the Nationa Bank of the Republic of Belarus; and the incorporation of insurance companies is carried out by the Control Body of the State Insurance System.

Conclusion
More than four years have passed since the Law of the Republic of Belarus "On Enterprises in the Republic of Belarus" came into force. To develop this law a number of regulations on the issues of the formation of enterprises besed on the non-state forms of property were adopted. There were introduced some significant amendments to the State Constitution of the Republic of Belarus which drew the basic law regulating commodity and monetary relations closer to the present-day needs.

During the examination of issues which are the subject-matter of the present research, we made some specific proposals on the improvement of the legal regulation on the formation of enterprises based on the non-state forms of property. The better way to the improvement of the law in this field seems to lie in passing a new Civil Code of the Republic of Belarus (especially this concerns its general part). In the Civil Code an exclusive list of the organisational and legal forms of enterprises should be determined, stipulating precise legal characteristics of each form.

The procedure of the state incorporation of enterprises requires to be improved as well. The incorporation of enterprises is the most unsecured from bureaucratic intervention stage of the formation of enterprises. The term for the examination of documents by executive committees should be reduced to 10 days. The demands to file documents which are not directly mentioned in the law should be prohibited. Duties and payments by the formation and incorporation of enterprises should be decreased. The Cabinet's Resolution No.174 of March 31, 1994 increased the size of the state duty for notarial acts about 20-fold. This resulted in an increase of the expenses of the founders of enterprises for notarial certifying of the constituentdocuments of enterprises, registration of the samples of signatories and copies of documents necessary to open accounts, and also on the payments to financial bodies (amounting to about 2 million rubels). Fiscal interests of the state are placed aboved the interests of the founders of enterprises, i.e., the citizens of the Republic of Belarus. Such policy may destroy the hope and tha desire of individuals to start their own business. In view of this, it is natural that the number of newly formed enterprises has considerably decreased lately, and this fact is indicated by the officials of executive committees.

The work on the improvement of the law regulating the formation of enterprises should be carried out on the phased and consistent basis. The main thing to do is to gradually amend the law and to broadly inform people of changes. All this could help to preserve and improve the environment for normal development of entrepreneurship. 
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